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Missing from the Government’s brief is any discussion of the actual text of the new NSR 

rules that control here. Those new provisions reformed what was “[p]erhaps the most compli­

cated and frustrating aspect of PSD,” MDEQ PSD Workbook at 2-1, by making clear that pro­

jects will be judged not by disputes over projection methodology (the rules prescribe none) or the 

accuracy of an operator’s pre-construction projection, but by whether the project actually causes 

a significant emissions increase. These new rules, adopted by EPA in 2002 and approved into 

the Michigan SIP in 2006, state in the clearest terms that a project is a major modification for a 

regulated pollutant “if it causes both ... [a] significant emissions increase [and] [a] significant 

net emissions increase.” MiCH. Admin. CodeR. (“MACR”) 336.2802(4)(a); 40 C.F.R.

§ 52.21(a)(2)(iv). Conversely, a project “is not a major modification if it does not cause a sig­

nificant emissions increase.” Id. (emphases added). As to the role of projections, the rules state 

unequivocally that they do not determine whether a major modification has occurred: “Regard­

less of an^ such preconstruction projections, a major modification results if the project causes a 

significant emissions increase and a significant net emissions increase.” 40 C.F.R.

§ 52.21(a)(2)(iv)(Z)) (emphases added); MACR 336.2802(4)(b).

The Government’s interpretation here turns the new rules upside down. Instead of the 

simplified, common sense regime reflected in the plain language of the rules that uses actual data 

to confirm or refute the validity of pre-construction projections and determine whether a major 

modification has occurred, the Government offers a system that would allow it to employ a team 

of expert witnesses — here, six emissions increase experts who have filed twelve reports — to 

second guess the operator’s projection, regardless of actual operation of the unit and what the 

actual data show. In other words, the Government would read the new rules to mean the con­

verse of what they actually say. A major modification would occur if a post hoc “preconstruc­

tion” projection cobbled together by a platoon of experts shows a significant emissions increase. 

-1-
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regardless that the project did not, in fact, result in such an increase, and the environment was 

never exposed to more pollution. Thus, a project that “does not cause a significant emissions 

increase” — and does not cause any deterioration of air quality — could nonetheless be deemed 

a modification requiring a permit to prevent “significant deterioration” that will never occur.

The Government cannot ignore the plain language of the Michigan SIP and its own rules. 

“It has become axiomatic that an agency is bound by its own regulations. The fact that a regula­

tion as written does not provide [an agency] a quick way to reach a desired result does not au­

thorize it to ignore the regulation or label it ‘inappropriate.’” Panhandle E. Pipe Line Co. v. 

FERC, 613 F.2d 1120, 1135 (D.C. Cir. 1979) (citing Serv. v. Dulles, 354 U.S. 363 (1957)). The 

Court should reject the Government’s litigation position, apply the Michigan rules as written and 

approved by EPA, and grant Detroit Edison’s motion, thereby ending this case.

STATEMENT REGARDING UNDISPUTED MATERIAL FACTS

The Government attempts to manufacture two disputed issues of fact, neither of which 

are material and both of which are wrong. First, the Government claims that it is unclear 

whether anyone from Detroit Edison actually met with MDEQ before sending its outage notifica­

tion. But the testimony that EPA cites confirms rather than refutes this fact. See Opp’n Br. Ex. 8 

at 221. Second, the Government notes that certain preparatory work took place before the outage 

began. That fact is undisputed as well. Whether that work means Detroit Edison “began actual 

construction” before March 13, 2010 is a legal question. As explained below, a utility like De­

troit Edison does not “begin actual construction” through this type of preparatory work.

ARGUMENT

I. The NSR Reform Rules Clarify and Enhance Pre-Construction Source Obligations.

According to the Government, the plain language of the 2002 NSR Reform Rules 

“changes the fundamental structure” of the NSR permitting program by eliminating pre-project 

-2-
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NSR review. But the 2002 NSR Reform Rules — the language of which the Government as­

siduously avoids discussing — do no such thing.’ As always, operators are required to deter­

mine before undertaking a project whether that project will cause a significant emissions in­

crease. And if an operator concludes that a project will cause a significant emissions increase, it 

must apply for a permit or take a permit limit. MACR 336.2810-2818.

The 2002 NSR Reform Rules continue to call on operators to address NSR applicability 

prior to construction. But in place of a system that lacked defined rules, the NSR Reform Rules 

substitute a common sense method calling for an emission projection before construction and 

confirmation of that projection thereafter. See Opening Br. at 6-13 (describing pre-construction 

obligations found in MACR 336.2818(3) and 40 C.F.R. § 52.21(r)(6)(i)). These provisions are 

new — they are not in the 1980 or 1992 NSR Rules. Compare 40 C.F.R. § 52.21(r)(6) (2010) 

with 40 C.F.R. § 52.21(r)(6) (2001). They add welcome clarity to the question of what an opera­

tor must do to perform and document its applicability determination and alleviate “[pjerhaps the 

most complicated and frustrating aspect of PSD.” MDEQ PSD Workbook at 2-1.

As explained in the Opening Brief, Detroit Edison did not claim it was exempt or im­

mune from this pre-project “source obligation.” It instead fully complied with each of these pre­

construction steps. Having done so, Detroit Edison could lawfully commence construction in

’ The Government suggests that its reading of the text of the CAA itself overrides the plain 
text of the governing rules. Opp’n Br. at 5-6, 14. While the plain language of the CAA is en­
tirely consistent with the plain language of the rules, see infra n.2, the focus must be on the 
Michigan and EPA rules that define the legal standards and reflect MDEQ’s and EPA’s interpre­
tation of the Act, not that of the Government’s counsel. See 42 U.S.C. § 7471 (“[Ejach ... im­
plementation plan shall contain ... such other measures as may be necessary, as determined un­
der regulations promulgated under this part, to prevent significant deterioration.”). For NSR, 
EPA promulgates minimum standards in 40 C.F.R. pt. 51, and the states implement them in their 
SlPs. This case is governed by Michigan’s PSD rules and the similar Part 51 nonattainment 
rules which apply pending approval of the Michigan nonattainment rules. The Government is 
required to apply the rules as promulgated, not as its litigators wished they were. See U.S. v. 
Cinergy Corp., 623 F.3d 455, 457-59 (7th Cir. 2010). 

-3-
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full compliance with Michigan’s NSR rules.

II. Actual Data Confirms or Refutes the Source’s Applicability Determination.

The 2002 NSR Reform Rules include new provisions that specify that post-construction 

data will provide the measuring stick against which the reasonableness of pre-project projections 

will be judged. Under these new rules, after a project, an owner or operator must “monitor the 

emissions ... that could increase as a result of the project,” and “calculate and maintain a record 

of the aimual emissions, in tons per year on a calendar year basis, for a period of 5 years.” See 

MACR 336.2818(3)(c); 40 C.F.R. § 52.21(r)(6)(iii). And in the specific case of an “existing 

electric utility steam generating unit,” the owner/operator “shall submit a report” to the MDEQ 

“within 60 days after the end of each year . .. setting out the unit’s annual emissions” for that 

year. MACR 336.2818(3)(d); 40 C.F.R. § 52.21(r)(6)(iv).

Critically, it is these data that dictate whether a major modification has occurred. The 

new rules state in unequivocal terms that “a project is a major modification for a regulated new 

source review pollutant if it causes both . . . [a] significant emissions increase [and] [a] signifi­

cant net emissions increase,” MACR 336.2802(4)(a); 40 C.F.R. § 52.21(a)(2)(iv); and a project 

“is not a major modification if it does not cause a significant emissions increase.” Id. (emphases 

added). As to the role of pre-construction projections, the rules state unequivocally that they do 

not determine whether a major modification has occurred: “Regardless of an^ such precon­

struction projections, a major modification results if the project causes a significant emissions 

increase and a significant net emissions increase.” 40 C.F.R. § 52.2 l(a)(2)(iv)(/)) (emphases 

added); MACR 336.2802(4)(b).

So in sum, an operator that projects no increase in emissions caused by a project will be 

judged by what actually happens. If there is no emissions increase, there can be no major modi­

fication and therefore no violation for constructing a project without a permit.

.4.
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III, EPA’s Litigation Position Ignores the New Language in the 2002 NSR Reform Rules 
and Complicates Rather Than Simplifies NSR Applicability.

The Government asserts that “[t]he relevant regulations make clear that initial liability 

turns on ‘preconstruction projections,’” with the consequence that “[i]f emissions should have 

been expected to increase as a result of the project, NSR is triggered.” Opp’n Br. at 11 (citing 

MACR 336.2802(4)(b)). As to liability, the rules simply do not say what EPA wishes they did.

A. Pre-Construction Projections Do Not Determine Liability.

To establish liability for constructing a major modification without a permit, EPA must 

show that an operator like Detroit Edison has undertaken a major modification. The rules unam­

biguously state that this question does not turn on preconstruction projections, but rather on 

whether the project actually causes an emissions increase. A project “is not a major modification 

if it does not cause a significant emissions increase.” MACR 336.2802(4)(a); 40 C.F.R.

§ 52.21( a)(2)(iv) (emphases added). And the very rule EPA cites explicitly states that pre­

construction projections are not determinative of whether a major modification has occurred. 

See MACR 336.2802(4)(b) ("‘’Regardless of preconstruction projections, a major modification 

results if the project causes a significant emissions increase and a significant net emissions in­

crease.”) (emphases added). If, as EPA argues, whether there is a major modification turns on an 

expert’s post hoc calculation of “projected actual emissions” — a defined term in the rules — 

the regulations would actually use that term. The absence of any reference to projected actual 

emissions in this context refutes EPA’s position. See U.S. v. Stauffer Chem. Co., 684 F.2d 1174, 

1186 (6th Cir. 1982) (“Ordinarily, the use of different language creates an inference that Con­

gress meant different things.”).

The closest the Government comes to engaging the text of the rule is its reference to the 

general definition of “major modification,” which pre-dates the 2002 rules and defines a major 

modification as one that “would result” in a significant emissions increase. Opp’n Br. at 11. The 

-5-
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Government posits that the use of the subjunctive “would result” indicates that initial liability 

turns on whether emissions “should have been expected to result from a change.” Id. But the 

Government tellingly makes no attempt to show where “would result” has been defined to mean 

“should have been expected to result,” or to explain why this grammatical leap is otherwise con­

sistent with the Michigan NSR rules. In fact, the plain language of the rules governing NSR ap­

plicability specifically instructs that “[rjegardless of preconstruction projections,” whether a pro­

ject is a major modification depends on whether it “causes” or “does not cause” a significant 

emissions increase.^ These specific provisions defining when a project is a modification (or not) 

are consistent with and give content to the general definition of “major modification.” To the ex­

tent there is any conflict between these provisions, the specific and more recently-enacted rules 

take precedence. U.S. v. Perry, 360 F.3d 519, 535 (6th Cir. 2004) (“[A] more.specific provision 

takes precedence over a more general one.”).

As EPA explained when promulgating the rules in 2002, post-project reporting would 

provide a check against faulty projections and, more importantly, would determine whether a 

major modification had actually occurred: “If for some reason the projection is not accurate, the 

required tracking of emissions ... following the changes will determine whether a significant 

emissions increase has actually occurred. Where the change is found to be a major modifica­

tion, despite the projections made by the source, the reviewing authority will be expected to pro­

ceed with the process of subjecting the source to the major NSR requirements.” EPA, Technical 

Support Document for the Prevention of Significant Deterioration and Nonattainment Area New 

Source Review Regulations (Nov. 2002) at 1-5-28, available at http://www.epa.gov/NSR/ac- 

tions.html#2002 (emphasis added). So EPA in 2002 specifically recognized that projections

As for the CAA, it defines “modification” as a change that “increases the amount any air 
pollutant emitted,” not as a change that “would” or “should be expected to increase emissions.” 
42 U.S.C. §7411(a)(4).

-6-
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may prove inaccurate. But it then explained that speculation about the accuracy of a projection 

is not the basis for determining whether a significant increase in emissions and thus a major 

modification has occurred. This confirms the plain language of the rules, which state clearly that 

actual data from required emissions tracking determine liability.

Michigan’s “PSD Workbook” confirms this feature with respect to Michigan’s EPA- 

approved NSR rules. In that guidance document, MDEQ explains what happens where a projec­

tion proves inaccurate and actual data shows an increase. MDEQ makes clear that errors in pro­

jection do not trigger liability:

[These] circumstances . . . (i.e., actual emissions exceed [baseline actual emis­
sions] by more than the significant threshold and differ from the projection) do 
not automatically constitute a violation of PSD. There are many legitimate cir­
cumstances under which this could occur. The most obvious is that business 
growth exceeds the projected growth rate. In this case, the fact that business turns 
out to be better than expected is not a violation of PSD. The growth, if it had 
been accurately projected, would have resulted in excluded emissions and the 
conclusions of the original PSD applicability determination would not have 
changed. The submittal of this report will only trigger an evaluation of the cir­
cumstances to determine if a PSD violation may have occurred.

MDEQ PSD Workbook at 4-6 to 4-7 (emphasis added). So MDEQ, like EPA, confirms in its 

PSD Workbook that a disputed projection does not trigger liability. Instead, liability for con­

structing a major modification without a permit depends on whether, based on actual data, a sig­

nificant increase in emissions has occurred. No such increase has actually occurred in this case.

B. No Court Has Addressed the New Rules.

The Government’s brief suggests that courts have considered the new provisions in the 

2002 NSR Reform Rules and have agreed with the Government’s arguments. See Opp’n Br. at 

13-14. In fact, none of the cases EPA cites involved the 2002 NSR rules. See U.S. v. Ohio Edi­

son Co., 276 F. Supp. 2d 829, 864, 869 (S.D. Ohio 2003) (applying 1980 rules with respect to 

Activities 2, 4-8, 10-11 and 1992 rules with respect to Activities 1, 3 and 9); U.S. v. Cinergy 

Corp., 384 F. Supp. 2d 1272, 1277 (S.D. Ind. 2005) (explaining that it was applying 1980 rules); 

-7-
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U.S. V. Duke Energy Corp., No. l:00CV1262, 2010 WL 3023517, *2 (M.D.N.C. July 28, 2010) 

(same); U.S. v. S. Ind. Gas &Elec. Co., No. IP99-1692 C-M/F, 2002 WL 1629817 (S.D. Ind. 

July 18, 2002) (same).’ Moreover, the Government cites those cases only for the unexceptional 

proposition that an operator must make an emissions projection before starting construction. De­

troit Edison did just that and is not arguing the new rules relieve it from the obligation to do so.

The Government’s reliance on U.S. v. XcelEnergy, Inc., 759 F. Supp. 2d 1106 (D. Minn. 

2010) is similarly misplaced. That case did not involve any analysis of the 2002 NSR Reform 

Rules. It instead addressed the scope of EPA’s authority under CAA § 114 to request informa­

tion from operators concerning proposed projects. EPA’s case against Detroit Edison does not 

involve § 114 or an attempt to prevent a modification from occurring. The projects at issue have 

occurred, and the 2002 Rules state in unequivocal terms that whether those projects were major 

modifications will be judged by whether they actually cause an emissions increase.'*

C. The Government’s Litigation Position Is Not Entitled to Deference.

An agency’s interpretation of its rules is entitled to deference only where the rules are 

ambiguous. See Christensen v. Harris Cnty., 529 U.S. 576, 588 (2000). The rules here state un­

ambiguously a project “is not a major modification if it does not cause a significant emissions 

increase.” MACR 336.2802(4)(a); 40 C.F.R. § 52.21(a)(2)(iv). Second, deference does not ap­

ply to litigating positions that are no more than post hoc rationalizations. See Akzo Nobel Salt,

’ The EPA Administrative Order on which EPA relies later in its brief also did not involve 
the 2002 rules. Opp’n Br. at 17-18 (citing In re: Wisconsin Power & Light Columbia Generating 
Station, Petition No. 11-2008-1 (EPA Oct. 8, 2009)). At the time of the projects discussed in that 
order, Wisconsin had not adopted the 2002 NSR Reform Rules, so the projects were governed by 
the Wisconsin SIP NSR rules, which are virtually identical to the pre-2002 EPA rules.

'* EPA also argues that “DTE has developed unique policies with the express purpose of 
avoiding NSR scrutiny during the recordkeeping and reporting window” and then proceeds to 
grossly mischaracterize Detroit Edison’s policies. See Opp’n Br. at 17. These tendentious ar­
guments have no bearing on the plain language of the 2002 NSR Reform Rules, so Detroit Edi­
son will not devote space to responding here.

-8-
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Inc. V. Fed. Mine Safety & Health Review Comm ’n, 212 F.3d 1301, 1304-05 (D.C. Cir. 2000) 

EPA’s litigating position contradicts its own guidance, reflected in its responses to comments 

and the preamble for the 2002 rules discussed above and in the Opening Brief, and therefore is 

not entitled to deference. See U.S. v. Ala. Power Co., 372 F. Supp. 2d 1283, 1306 (N.D. Ala. 

2005) (“EPA admits, as it must, that it has not spoken with one voice, or a consistent voice, or 

even a clear voice, on this issue.”).

IV. EPA Has Not Alleged — Either in Its NOV or its Complaint — That Detroit Edi­
son’s Pre-construction Notification Letter Was Untimely or Insufficient.

In its opposition, EPA alleges for the first time in this case that Detroit Edison’s outage 

notification was either insufficiently specific or untimely. If EPA believes that Detroit Edison 

violated Michigan’s regulations with respect to the content or the timing of the notice, it was re­

quired to say so in its NOV. As this Court already has ruled, EPA is jurisdictionally barred from 

pursuing claims that were not properly specified in its NOV. See generally Dkt. No. 104 (grant­

ing Dkt. No. 81). But even if jurisdictionally proper, the argument is without merit.

The 2002 NSR Reform Rules specify what information the operator “shall document and 

maintain” before “beginning actual construction of the project.” Detroit Edison’s outage notifi­

cation contained all of the required information. It described the projects; it identified Monroe 

Unit 2 as the emissions unit that would be affected by the projects; it identified the applicability 

test as “actual-to-projected-actual” test; it provided its calculations of baseline actual emissions, 

the projected annual emissions and the amount of any increase in emissions over baseline levels 

that could be excluded as unrelated to the projects; and it explained why Detroit Edison was ex­

eluding based on market demand and other factors unrelated to the project. Opening Br. Ex. 1 at 

Ex. 2 (Dkt. No. 107-2). This is all that the rules require.^ MACR 336.2818(3)(a).

EPA complains that Detroit Edison’s notice was insufficiently specific. Opp’n. Br. at 
18-19. But it can point to no provision in Michigan’s rules that imposes a specificity require- 

(Continued . . . .)
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As to timing, the Government notes that Detroit Edison had taken a number of steps to 

prepare for the Outage before it sent the notification letter, but it never explains how this activity 

means that Detroit Edison “[began] actual construction” as that term is defined in Michigan’s 

rules. See MACR 336.2801(e). In fact, none of those activities constitute the “initiation of 

physical on-site construction activities on an emissions imit which are of a permanent nature.” 

Id. (emphasis added). An operator carmot initiate activities of a “permanent nature” with respect 

to boiler tube replacement without shutting down the unit to gain access to these components in­

side the boiler, and it is undisputed that Monroe 2 was not shut down for the outage until March 

13, 2010. See, e.g., Hempstead Cnty. Hunting Club v. Sw. Elec. Power Co., No. 08-CV-4038, 

2008 WL 2705570, at *1 (W.D. Ark. July 10, 2008). Moreover, the Goverrunent specifically 

alleged in its Complaint that Detroit Edison sent the notification the day before beginning the 

projects, confirming that there is no dispute on this issue. Compl. 47 (Dkt. No. 1).

CONCLUSION

For these reasons, Detroit Edison’s motion for summary judgment should be granted. 

Respectfully submitted this 25* day of July, 2011.

By : /s/ F. William Brownell

F. William Brownell (bbrownell@hunton.com) 
Hunton & Williams LLP | 2200 Pennsylvania Ave., N.W. 
Washington, D.C. 20037-1701 1(202)955-1500

Counsel for Defendants

ment with which Detroit Edison failed to comply. Indeed, as EPA itself notes, the notification is 
similar in form to notices that Detroit Edison has used previously without objection from 
MDEQ. Id. at 19; Opening Br. Ex. 2 at 15-17. And the notice is no more specific than other 
notices EPA itself has found acceptable. In 2005, NRG Energy, Inc. submitted a notice that, in 
more general terms than Detroit Edison used here, stated that NRG did not consider an emissions 
increase projected to occur to be attributable to a boiler tube project. Ex. 3. EPA acknowledged 
the notification and noted that based on the information contained in it, “neither a permit nor a 
determination of nonapplicablity from EPA is required before undertaking the project.” Ex. 4.

-10-
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Mixch 10,2005

MBG Onng» tlM^bac Power Opeiatioas lac.
S41 WtshoismBoelRod 
Onn^ NtwTfolk 15125-17S1
TeC^tesc! 0in»»232O 
Pax C315)54Si-»4«

M& Stewea CSiw
US EaTkoom<»ti[ptca£Ctiqn Ageiicy

290Bioadn^ -
New Yotk, NY 10007-1866

VlA:FacsiflaJle

SobJecC
Obiscco ZlacbaiK Poorer dSS #7-3512-00030/23

Dear Mr. Kira:

NKG Energy, Too (NKX^ is pbuanittg qa doiag woah dUs ntoanh oa Unk 5 of die Oswego 

Hartxa IWti Station is whidl it wjQ XE-tohe the pritnaJj ooodeOBet NRG lias Mcwiewed EPA’s 

£aiB>&CjBO£«tnfit &i diiteaajsing wfaedwx the eondeasse xe-tobing project is e xoutiac 

aoainteQancx, orpaix oc x^pSaccaMan activity that BFA excluded fists fie Nev Souse Review 

ptograni teqtatwneots. Based on fie &ut-fictor test; NRG believes fiat fie project is 

loadoe as it is pcu^MSied fiequteatfy in fie haiustty sod it will not inrolve a cg^pitiil expenfilnie. 
Nonetheless, NRG has andectakea an analjffib of vhefies fie pEOject 'wanid ja a 

dgnificaatnjetiociaaseiQexaissioaa. NRC^s analysisooadades thatit-w31 not

Puauant to fie fin^ NSR tale poNished on December 31, NRG Oswego Hafior Power 
hereby provides notico of fie coodeeser xe-cobing project on Unit 5 and fis emissioBs analysis 

coadocted to demsafiie vfiMet fie project wilt msolc in a sigaificant net Jbetease in enissiion? 

fioto Unit 5. .Ibis lefiex psxmdes a desctiplion of fie project, a description, of how esnisEions 

were am^yeed end fie resubs of fie atosslons analysis.

ftaieaJSsssawirfas

Osw^ Haxbor Povee has detenahed fiat k is flecessaty to re-tuhe fie Unit 5 coodenaes. the 

seed fix tc-tebil^ fie ceftdeasof is based m fie discovexy a Urge sunfiet of ceotset-bondk 

tabes sigisificaat wall loss and fie potsufid for eatejw^^ric aCute. Ihe -wall loss infimriosa 

wets discovered this summer aftqc a routine eddy cattent test eras conducted on fie 

condenser. Putfier nuetaHttsgueal tssliag on a tifie sarn^ indicatfid aanaOah jafitcai Stress 

cottodoa ctULCfeii^ in fie OD of fie tubes- from fflataonift attack. Unit 3 has med

I
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MW* *W* AUlM A.W* •** U«^*VU Uji ITTL "l.t T ( k^**,**^ ( UOI

nrg)
anuBtm £» pH oonnol Ecce the vak was coamaeted. Uak 5 opeonsMt haS’Cot been 
a)asw«h»dkl“ai>y-^ray-by’ <3»«ODdeisel^ thfipicqecta being laadeflaken to jnsventfeihire.

As the tubes with significant treE loss reside in the center of the. take boodles end die c^air 

Kgoim aetooval of all the tubes to get at them, NUG has rlafawHwii.1 that it h more effiacat to 

replace an-Tie-Tabes«. jiB&tbies Addifieoally, the xq^^cemeot tubes -wjH be macle of saialew 

Bted instead of the carpal AdjDoiinltybBass to prgetndn twprniWBncg nf gwimnuifa ffWgS 

coitoaon csacisng. Tbs 'eKjfis, tube Sheets, sepports, -wates boaes sod bafiles wiD. cot ba 

replaced.

jS^ssimfflallasJ^sazaSiBa

NRG’b Osw^ Harbor Power Station Is located in die City of Oswego, New Yoik on a 95 acre 

aii^ «1 As SOTith diore of labs Ootario. Unit S is a noncdoal 850 MW unit tbafc fites #6 &el oil 

asiapjioatyfocL UafeSb^smawmiieicialojietatkaila 1975.

EtDifisioe-CalfloUtusna

In prepadfl^ dts omaaioas aoalyais for Unit 5, NRG need ih» foUewing aasompaoaB. the
SOj aadNOs emtssma dm are based gm ccadawows asagaiQns mankodag fiats w-feilc the CO, 

yOC,IMandPMpdataa£eba8edoDAP-426«ox8-

The capaatj" prcgcctiofa and projected Rid used am based on NRG Power Mafisic^ng 

projecsioas. Those ptvjectians are naodd’resnlts based on antiqftsred feel costs, sales and 

tpmfing pbo8. Tbw-confieasec xc-tuhang was-not an inpnt to, or a feewia, these copadiy and 

Rxd-«3e'5«ro3ect»B&.''I5»‘po3®-dia^e uaitootpat-nsedfoc pnjectii^ ^saBsiona Is xniafGicted

^jirr-oeatdcflisM a-tobhjg^NRG’s pn^ectio&s for Osw^ Unk 5 model an Jnoeeaso in utilization 

ovw the bas^Roopeifiod, hot on^fiMoxKt year Calendar Year ^Cy) 200^ and onfydse to an 
jEKrease io xnarimt demand for that year.

BnaoHne.Egwa8itMft Unit 5

Table 1 lists the basdise emishoas. Annual baseline emissions (actual tooe/yc) are the annual 
average of the 24-month period starting fee 4"^ gnatxer of2000 to tiles'^ quazter of 2002,-which

opsmtion. NOx and SO2 annual ms am as rqwxted by CEMS xmdec 40 CFR

EPAHQ DTE1RFP080856
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, £M/xo/^oa xu:«AU Lft:wt<5<j KRniju** ruHt« rw^att o»>cr3

nrg)
Past 75t PariacolatHS, VOCX axid CO nass tons ate calculated based on 4P 42 onissloQ Gerais 

as cepOKtod on !hei^}2&!anisac?i^3jKa»aB5id^^ to the NYSDEC. ‘These nsass cnaijswa 

wdn convBttecl to <3xhss£csi xates CB>/tn#iBte3 and die bsselbe einWojis (eons) wexe calcukod.

EaoKfiJ&eisfixaxiaJioitS

Ta^ 1 also Uses po^ocicd osnstiossi Annoal endsstoncB fox the maxhmmi projected, eaassfoss 
peaod were calcolatsd. 'the edacity pa^eetJons and pecjected fad use are based on NRG 

Povves Ma^eOzig pxqeccooa. These projecticajs ata model resulfe based wCi anttc^iafod fael

fad nse 90 TaWc 1 only bats that caiecdai year Note that the CY 2008 is the only year that

costs, sales and opeiadng plans. These prelections show that CY 2008 has the highest projected

SO2 Post Change

SOSStensissions are based oa ths aiQontt of fotl binned, SQ2 effitssioiiB am prog ecrad co foejreaae

This increase is ovex the sj^trficant eausatns increase threshold. Howem^ facte -oradd ba no

S£Q^£s3B£l3^^

NOx ensijREOjos a» baaed 00 fas axnoo&t of ihcl binned and. »ec abo especced to increase. The 

NQs caiissictaB iacoease of apptoxitnOTefy 27 tons/yeas in CY 2008 is d»e fn the heat 
Jncicease and the #d fad o2 burned iacxease. The NOx increase is less than the NSR agnificaat 

emissions iaraease fatcshold. Howera^ fasts would be no eraissioas increase absent the 

prq ected incxease fa demand and (he factease k not acfahntablge to the ctMtdeiiser xe-cobing.

^flrtjenlfltes Pnat Chengg

PM and PMl 0 etdBsfaas am expected to increase fa CY 2008 dne to fae heat input and #6 fad 

0^ buzoed factesew. PM and PMIO endasicas bib projected to factease by sgftptoxiinaiely 18 
toas/year and 13 tons/year, respectively- The PM and PMlO facccases are less fam the NSR 

3
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’Od^iD/zoQO ns!« Jj.o4«.-34z')o utwtjuj rwwttJK tijiiJtK rwot oa; 03

Noa-crediane hydtocaiboos or Vola^ Obqgaow Cap^ouwda (TOQ egccMoos ate BoXaly based 

<mdwWflimK<>f#£&<oiIhained. Because NRG Tower MaifceangpiWiStctoaa'aordated 

increase io dw atnauot of fad bucoed, die VOC enosiww Jacwase ty s^jpjrodinstely 12 

tons/y«r in CY2008. TImVOC increase H jess (faaa tie NSRagaifteaXitcjaia^maina ease 

titrabold. Howeyet^ dtece wsold be no ewis^JOO iocxeaao absent lb« ptoieeted iacxeafie ia 

demand and the jnocease te 09t attobatablo to c^ndeaser ne-tobna^

CQ Post Change .

CodjcaaMonoxide«»ttS8KW3 arescklybaaed.<a» ekea»<mtof#Sfadedbotaed. Because 

tiaac is an iacr^sse in the ptojocted hear input and fad usage, die CO ecdsdona wiD. increase by 

apptoxitttstdy77tQna/yiin.CY2008, UieCO jacxeaseisless tisntitteN^sigtdficaax 

exnissioiis incteasa fhxeshoid. Howera^ ±ere woold bsQO etnissioas incxease absent the 

projected increase io demand sod tbs increasB » not snsbutablfl to dsecondecset te-fcohing.

Sff^tsatUSet gmfarinns Xncteaflfc Catealattioft

As spedficd oi 40 CTR 52.21 emissions doe to on increase in market demand can be 

subtracted, or netted oai^ firaa die sigaifioint emissions iocxease caleabtintx ifi

lbs WKt could have aeWwed die aecessaty level of ttdSzafioa dnijn  ̂the consecoavc 2^4-aioaih.

1 , pedodaeiected to estahliak baseline ftOMflJeaaisBiao^ and
2 Theinctea3eistwrtxdatedtopliyd«lt»qm±atioaaldbange(s) wade toihe wdc. ■

Owego Unic #5 was con^dBbity capable of reaching the projected Icnni of cti3«adon during die 

24'mooth. baseline period. It was xwt constjaioed io any way by die condexaser during this, or 

any other p«aod. Unit 5*s opetaflOa was coostrsujed od^ by CJatket demaodB dtafeg this perincL 

Partheanoss, the iocsesse is h no way zdated M the condeasat re^ahiog. Thetefisre, the entixe 

increase in eajissions.projected for CY 2008 can be solnxmand fcom the projected significant 
emisaiojis iocxease, lesahisig is so sigmScaat net endssioas incsease relating to the coadecser rc- 

cubiiig project.

4 . .

EPAHQ DTE1RFP080858
E[^HQ_DTE1 RFP080858



119-2 Filed 07/25/11
WW* » **• •tW* «>**«*W « • W . 1.-JTT|_1^^J • W *WW** • W*«W* 4 4*fVA.» •HW*

nrg)
Sammflty

Tw coodeBaec te-taJMig pB^ect *C NBG Oswe^ Unit #S vrfD ttsult at zeto aigniScaxit oct 
ecabaioaa jaqaaaw. :bg@Brib»gdM^bjMil!fcA«BPO(a^^

jjMuW'WWOftS^ NEUG 'ftSl sttbuai iofoaafttioa <a> &e «jSect» dts oaaage wjl hare oa 
sxcaal enssdosu tantaaS^ &w fim yew?, bf^inriing-widi a o^ort that -viB corm emidsboB firaaq. 
apptoJciaMteSy Apal, 2^ » Ms«4i> 2006,12 xoonlia afeer NB.G pco|edB that th« dwc^ will

to oacaacrTcMtaCtjaatsflX^lS) d^Wl.

ee/wattadmaats:

T. Coates 
M>GtMSlULl|^ 
R.XiCo<dx
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Tahlel

PiwOswt^UiiiES

Polhaant

Baseline 
Enissioits 
(Tons/y^ 

Units

Ptojeoed 
Actnal 

&Zlig^Otl9 ■ 
Units

Knission 
Incccaoc fiawa 

B^eHse
<roaS/Yx)

ThteshoIdfM 
8igci£cattt 
EtnisstiKCi 
ItKXcase

Eaceeds 
'Threshold' 

SEI 
(Y/N)

SOi 2,226.10 2,4O4J33 i7ai3 . Y

NO, 336,62. 363,56 26,54 40* N

PM 16J7 18.33 IJS . 25i N .

PM-ID IW . 13.04 OST IS, N

CO . 71J9 ,7lSJ«? S.70 100 N

VOC 10.83 11.70 0.87 40 N

0.02 0.02 0.00 . ■ N

•

'Total 2,673.50 2.087.07 213.97 
%
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unit 5 EnHsalon Faetom

Unit S Baseane: 042000 toC© 2002

Baseline l*toailnt»it® 8.571.108 MMBtu
SasetineAvarase HHV= 132,048 BtuAnd

T1T&SO2 enission facto W88 taken fiom 8» awKsga^SOS^j^jw napoftad in EDR to EPA.
Busline SOSEntfaslon Factor 1,027 IWBfflBtU

lO . • ■
Tha NOx emtesion factor was taken fam thftTavaaagK^^??:^^^ raportoc in B3R to epa. 

Baseline NOxEmls^on Factor 0,168 ibffimstu

PiVlfroinStac'<Eralsatons- '
TheflttofBWoPM entolonfectorwaecBlwteted usfr^ AP-e. The ernieslon factor fa tb/ipoo gal was toon 
aawertBcJ to ibfluIMBtu using the bas^e heafing value of NO. 8 fart OB. '*®8 also
used.

AP-42 Table 1.3-1 Factor- 8.13*3+3.22 Ib/IOOOgnl
Baseline S%|= 1,80 %

Control EHldentjy® 63.8%
FiJterabtaPMSmlBsIanfartor' 1.1804 ibfiooogal

Bsafillne Filterable PM Emts^cn farter. AMTS IhMIHam

PMl&ftow aacfcgwigalona .
'ThefllterBlits PM10 emission ta«or was cateubted usfrig AfM2. Theentis^ntector in W/IOOO gal westhen 
converted to thAMblBtu udng iha baeePiw heaSng value of No. 9 fuel oIL AxoataireffciswstiOfegSiSJ' wes else 
teed,

AP-42 Tgtfcte 1,3-4 Factor - 
BasefineS^M 

Control EfBcia1<y= 
FUtsfabte PM10 Eiriraton factor 

Baeedno nitoratde rang Entissfeo factor

6,ei*S 42,18 lb/iaiosal
1,50 %

93.0%
- 0,64885 IbMOOOaal

(U»sa IWMMBtU

22
The CO emission factor was cfltoa»ted using AP-4J- Iha factor in BsflflOOfflil was ewwerted to IWMMBtu 
using the bassDns healing value of No. 8 fuel 01

AP-«Ct^ 1,1, TaiSlQ 1,1-3 Feotorn 6 Ib/I000 
Basfilliifl CO Emlsolon Factor “ 0,03^ ihflHMBtu

NonWathaneVOOa
Iha ncnraaBfflnaVOCemlsalai factor wtocateuirtiediirtngAP-tg, The factor In Qj/l OGO gal wsa converted to 
IWMSto using th© b^anah^ili® valusof No. S fart oO,

AP-42 Table 1.3-3 Factor = 8,78 IWICOOgal
Baseline VOCEmlsston Factor* O.OQSO IMlflMKu

t^ad
The tead emission factor was cataulstea using aP-42. The factor tn lb/1000 gal was oortuerted to toAMMStu
using fae baseline healing value of Na, 8 fuel ofl, ’

APi-eT«sl8l,3.11 Farter® 1.S1S-tJ3 faflCOOgad
Baseline PbEraiaaJon Factor tJ 9.93E-fla IhfMUBtn
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UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 
REGION 2 

200 BROADWAY 
NEW YORK. NY 10007-1866

MAY re ass
Mr. John Tooley
Regional Plant Manager
NRG Oswego Harbor Power Operations Inc.
261 Washington Blvd.
Oswego, NY 13126-1751

Subject: Unit 5 Condenser Retnbhig Project

Dear Mr. Tooley:

The U.S. Environmental Protection Agency’s Region 2 Office (EPA) has received your 
letter dated March 10,2005 describing a retubiog project planned for March 2005 at the primary 
condenser for Unit 5 of the Oswego Harbor Power Station. Your letter provided details of your 
assessment that this project is not subject to Prevoilion of Significant Deterioration (PSD) 
program requirements.

Based on your description, we believe the cwtdenser retobing project (Project) represents 
a physical change at Unit 5*5 condenser, and thus it is appropriate that NRG conducted the 
analysis to determine whether the emissions increase will he significant. As you are aware, if a 
fecility property determines that a project is not a major modification as defined al 40 CFR § 
52.21 (bKZXi). then neither a permit nor a delerminatior. of nonappltcabiliiy from EPA is requited 
before undertaking the project.

EPA notes that the projection of actual emissions indicates a significant increase in sulfur 
dioxide (SOJ emissions may occur in 2008, however NRG has invoked the provision at 40 CFS 
§ 52.21 (bX41Xi>Xc), to exclude this projected increase on the basis that it is unrelated to the 
Project. Based ran die information provided in your letter, as well as a telephone conversation on 
April 20 with Tom Coates, EPA understands NRG’s assertions to be as follows: (1) Unit 5 could 
have accommodated the increased demand anticipated by the NRG Power Marketing projecti ons 
during the baseline period; (2) the projected emissions increase is not related to the Project 
because the inputs to the model included other factors such as anticipated fuel costs, and foe 
Project was not a fector in these projectiorts; (3) operation of Unit 5 has not been constrained in 
any way by the corroded state of foe centdenser; and (4) foe new stainless steel tubes do not 
increase foe efficiency of the condenser or Unit 5.

EPA has insufficient information to dispute or concur with these assertions. Further, 
based on NRG’s assertions. NRG does not need, nor does EPA plan to issue a determination 
regarding this Project Nevertheless, you state in your letter that NRG plans to monitor, record 
and repeat its emissions pursuant to 40 CFR §§ S2.21(rX6Xiii) and (rv), beginning with a report
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covering emissions from approximately April 2005 to March 2006.' This source obligation 
outlined at 40 CFR § 52.21(r)(6), to provide certain documentation to EPA when emissions are 
excluded pursuant to section (bXAlM’i), applies where there is a reasonable possibility that a 
pTcgect that is not projected to be part of a major modi frcation may rcsuh in a signiflcant 
emissions increase. Because NRG is assrating that 100 percent of the projected 17S ton increase 
in SOj emissions rw excluded pursuant to 40 CFR § 52.21(h)(41 XiiXc), NRG should 
substmtiate its above assrations at toe tone of its annual emissions reports submitted pursuant to 
40CFR§§52.21(rJ(6)(iii)and(iv).

To adequately track Unit 5*5 post-chai^ emissions, NRG should maintain records of fuel 
use, hours ofoperation, and fuel sulfur content hi compiling thic information annually for 
reporting to EPA, NRG may exclude emissions increases that are caused by factors not related to 
toe Project, such as emissions mcreases that NRG demonstrates are due to variations in control 
technology performance or fuel characteristics. In addition, when calculating emissions 
increases, NRG m^ exclude that portion of its emissions attributable to increased use at Unit 5 
due to growth in electrical demand for the utility system as a whole rance the baseline period. See 
40 CFR § 52.21 (bX41 Xh)(c)- NRG should demonstrate its basic tor excluding any ranissions by 
providing a clear justification for the exclusion in its annual rqxirts.

EPA notes that NRG remains r^ponsible tor its determination that the Project is not 
subject to PSD review, and nothing in this letter constitute any determination of nonappHcability 
or approval by EPA. EPA furtoer notes that regardless of the applicability of this Project to PSD, 
NRG remains responsible tor compliance with all other applicable federal, state and local air 
pollution regulations. EPA reserves all enforcement authorities under the Clean Air Act

If you have any quraticns regarding this matter, please call me at (212) 637-4074 or Ms. 
Lauren Steele of ray staff at (212) 637-3583.

Sincerely,

Steven C. Riva, Chief
Pramitting Section 
Air Programs Branch

’ NRG predicts the change to be complete by April 2005, and anticipates the first report 
will cover the first 12 months of operation after the change is complete. Letter of March 10, 
2005, at 5.
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bcc; L. Steele, 2DEPP-APB 
J. Siegel, 2ORC-AB 
K. Mangels, 2DECA-ACB 
APB File
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